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NATURE OF THE CASE 

This case is brought by a group of off-road-vehicle or “ORV” enthusiasts who are 

disgruntled with the outcome of a federal agency’s rulemaking process.  The resulting rule 

balances wildlife protection, beach driving, and other recreational uses of Cape Hatteras National 

Seashore.  Despite having fully participated in the rule-making process, beach-driving 

proponents now challenge the rule because it limits their opportunity to drive their trucks at will 

on some segments of the National Seashore.   

To develop the rule, the National Park Service (“NPS”) spent five years diligently 

studying the best available science, collecting data, commissioning economic and visitor 

preference studies, and reviewing, considering, and responding to tens of thousands of comments 

from the public.  The end result is a well-reasoned, effective plan for managing ORV use at Cape 

Hatteras National Seashore for the protection of natural resources, as required by federal law. 

The plan and its implementing regulation, 36 C.F.R. § 7.58(c), are referred to collectively as the 

“Final Rule.”  The Final Rule and the underlying rulemaking process comply with all applicable 

laws.  Yet, because it did not give ORV enthusiasts all they wanted – virtually unfettered access 

to drive on all of the National Seashore all of the time – Plaintiff Cape Hatteras Access 

Preservation Alliance (“CHAPA”) sued NPS and other federal defendants (“Defendants”) to 

challenge the thorough, conscientious, and well-documented rulemaking process.   

CHAPA’s erroneous arguments for setting aside the Final Rule misapply governing law 

and mischaracterize the facts.  Defenders of Wildlife, National Audubon Society, and National 

Parks Conservation Association, representing 2.6 million members (Mem. Supp. Mot. Intervene 

5-10 [DE 5]), have intervened on the side of Defendants and in support of the Final Rule.  They 

respectfully request that this Court deny CHAPA’s Motion for Summary Judgment and grant the 

Motions for Summary Judgment filed by themselves and Defendants.   
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STATEMENT OF FACTS 

I. Cape Hatteras National Seashore 

Congress created Cape Hatteras National Seashore in 1937, decreeing that it be 

“permanently reserved as a primitive wilderness” and that “no development of the project or plan 

for the convenience of visitors shall be undertaken which would be incompatible with the 

preservation of the unique flora and fauna or the physiographic conditions now prevailing in this 

area.”  16 U.S.C. § 459a-2.  Congress noted that certain portions of the Seashore might be 

particularly suited for water-based recreational uses such as swimming, boating, sailing, and 

fishing, but made no mention of driving vehicles on the beach itself.  Id.  The National Seashore 

became a component of the National Park System, created “to conserve the scenery and the 

natural and historical objects and the wild life therein and to provide for the enjoyment of the 

same in such manner and by such means as will leave them unimpaired for the enjoyment of 

future generations.”  16 U.S.C. § 1.  The Seashore serves as home and/or breeding ground for 

numerous endangered, threatened, and otherwise protected species, including several species of 

sea turtles, the seabeach amaranth plant, and shorebirds such as piping plovers, American 

oystercatchers, black skimmers, terns, and other colonially nesting waterbirds.  

At the time the Seashore was established, the limited ORV use of Cape Hatteras’s 

beaches was primarily for the purpose of transportation rather than recreation.  Due to 

“[i]mproved access, increased population, and the popularity of the sport utility vehicle,” ORV 

use has dramatically increased on the Seashore in recent years.  AR 0039760. 

During the same time period, populations of colonially nesting waterbirds, common terns, 

gull-billed terns, black skimmers, American oystercatchers, and the federally threatened piping 

plover declined on the Seashore.  Sea turtle nesting also declined.  These declines correspond 

with the increased popularity of ORV driving at Cape Hatteras, with many species reaching very 
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low numbers or being extirpated from the Seashore altogether by 2002-2007.  AR 0032932-33; 

0070081-0070161. 

As a result of the growth in ORV recreation on federally protected lands in the early 

1970s and in recognition of the harm resulting from recreational use of ORVs, President Nixon 

signed Executive Order 11,644 on February 8, 1972.  That Order noted that the 

popularity [of ORVs] continues to increase rapidly.  The widespread use of such 
vehicles on the public lands – often for legitimate purposes but also in frequent 
conflict with wise land and resource management practices, environmental values, 
and other types of recreational activity – has demonstrated the need for a unified 
Federal policy toward the use of such vehicles on the public lands.   

Exec. Order No. 11,644, 37 Fed. Reg. 2,877 (Feb. 8, 1972).  The Order requires NPS to 

implement special regulations to govern the location, manner, and condition in which ORVs may 

be used at each national park unit, including Cape Hatteras.  It also requires that the regulations 

minimize damage to the wildlife and other natural resources at each park and seashore.  When 

NPS determines that ORV use is adversely affecting, or may adversely affect, wildlife or wildlife 

habitat, the area must be immediately closed to ORV use.  Exec. Order No. 11,989, 42 Fed. Reg. 

26,959 (May 24, 1977) (amending Exec. Order No. 11,644).  NPS codified these requirements:   

(a) Operating a motor vehicle is prohibited except on park roads, in parking areas 
and on routes and areas designated for off-road motor vehicle use.  

(b) Routes and areas designated for off-road motor vehicle use shall be 
promulgated as special regulations. . . .  

36 C.F.R. § 4.10. 

Nationwide, other national seashores – including Assateague Island, Cape Cod, Fire 

Island, Gulf Islands, and Padre Island National Seashores – implemented special regulations in 

compliance with the Order and regulation.  See 36 C.F.R. §§ 7.65(b), 7.67(a), 7.20(a), 7.12(b), 

and 7.75(a).  Others (Cumberland Island and Cape Canaveral National Seashores) instead 

prohibit recreational motor vehicles on the beach entirely.  See Nat’l Park Serv., Cumberland 
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Island, http://www.nps.gov/cuis/planyourvisit/hours.htm (last updated Oct. 30, 2013); Nat’l Park 

Serv., Canaveral, http://www.nps.gov/cana/faqs.htm (last updated Oct. 22, 2013). Yet from 1972 

until 2012, ORV use continued to occur at Cape Hatteras unabated, without NPS having 

promulgated the required special regulation to designate ORV routes that would not harm 

wildlife and wildlife habitat.  

II. Procedural History of ORV Rule 

On October 18, 2007, Defendant-Intervenors Defenders of Wildlife (“Defenders”) and 

Audubon Society filed a lawsuit in this Court to compel NPS to develop a regulation to govern 

ORV use at the Seashore as required by the Executive Order.  (Civil Action No. 2:07-CV-00045-

BO.)  CHAPA intervened in that action and zealously represented ORV interests in both that 

case and the rulemaking negotiations that ensued.  The lawsuit was resolved by a consent decree, 

which was entered April 30, 2008 (“Consent Decree”).   

The Consent Decree was the product of extensive negotiations between NPS, CHAPA, 

Defenders, and Audubon, and was agreed to by each of those parties.  CHAPA’s attorney 

represented to this Court:  

There have been intense negotiations between the parties here.  Our clients have 
participated in those negotiations in good faith.  . . .  And we join with the other 
parties in asking you to enter the consent decree. 

AR 0032845.  The Consent Decree established wildlife protections for breeding birds and 

nesting sea turtles, as well as a deadline for NPS to promulgate a special regulation governing 

ORV use as required by the Executive Order and NPS regulations.1  

On January 23, 2012, after more than 30 years of illegal ORV use on the Seashore, NPS 

promulgated a special regulation designating ORV routes and areas at Cape Hatteras.  The Final 
                                                 
1 Dare and Hyde Counties, which shared CHAPA’s concerns in the previous action, also intervened in 
that case, agreed to the Consent Decree, and participated in the negotiated rulemaking that followed.  
They have not joined in the current challenge to the Final Rule. 
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Rule, 36 C.F.R. §7.58(c), which went into effect on February 15, 2012, authorizes extensive 

ORV use on the Seashore – more than any national seashore on the east coast.  Nearly 28 of the 

67 miles of Cape Hatteras beaches are designated as year-round ORV routes.  AR 0037868.  

Nearly 13 more miles are designated as seasonal ORV routes, allowing ORV use for part of the 

year, while limiting it between April 1 and October 31, primarily to protect crowds of 

beachgoers in residential areas during the tourist season.  See AR 0037868-69.  The Final Rule 

designates 26.4 miles of the Seashore as vehicle-free areas for the purpose of protecting and 

promoting non-motorized recreation and wildlife. 

The Final Rule is the product of a five-year process, which included numerous meetings 

of a 30-person negotiated rulemaking committee; more than 36,000 public comments, both 

written comments and in-person comments taken at one of five public hearings regarding ORV 

management; an extensive collection of scientific research, including wildlife management 

protocols specifically designed by government scientists for Cape Hatteras; and a number of 

economic and tourism studies.  The Final Rule is also supported by detailed observations of 

wildlife under the terms of the Consent Decree.  Many of the same wildlife protections found in 

the Consent Decree to which CHAPA agreed are also included in the Final Rule.  AR 0037873, 

0037887-91, 0037898-902 (compare breeding bird protective buffers and night-driving 

restrictions of Alternative B (Consent Decree) to Alternative F (Preferred, and ultimately 

Selected, Alternative)).  NPS thus had four years (2008-2011) of data showing wildlife behavior 

and breeding success under the Consent Decree to inform the development of the Final Rule. 

The interests of the parties to this action were represented on the negotiated rulemaking 

committee:  Plaintiff CHAPA by its parent organization, the Outer Banks Preservation 
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Association,2 Defendant NPS by the Cape Hatteras Superintendent, and Defendant-Intervenors 

Defenders and North Carolina Audubon Society by their individual representatives and Southern 

Environmental Law Center.  72 Fed. Reg. 72,316, 72,318 (Dec. 20, 2007).  The committee met 

11 times, scrutinized issues related to ORV management at the Seashore, and reached consensus 

on many issues, but it failed to come to consensus regarding all ORV management issues at the 

Seashore.  AR 0037787.  Each meeting included opportunities for public comment.  

Building on the information developed by the negotiated rulemaking committee and 

informed by results observed under the Consent Decree, NPS engaged in the environmental 

review dictated by the National Environmental Policy Act, 42 U.S.C. §§ 4321-4370h (“NEPA”).  

First, it released a draft environmental impact statement (“DEIS”) on March 5, 2010.  The DEIS 

evaluated six alternatives with various ORV routes and wildlife-protection measures.  The 

alternatives ranged from designating the entire Seashore as a 24-hour-a-day, year-round ORV 

route (Alternatives A and B) to limiting ORV access to 27 miles the entire year and designating 

the remaining 40 miles of the Seashore as vehicle-free areas (Alternative D).  AR 0036737.   

Similarly, the DEIS evaluated a range of wildlife-protection measures.  For example,  

NPS evaluated buffer distances for nesting American oystercatchers based solely on the best 

professional judgment of NPS staff, with no minimum distance (Alternative A), AR 0036905, as 

well as fixed distances of 150 meters (Alternatives B, C, D, E, and F) and 300 meters (Alts. C, D, 

and E).  AR 0036905, 0036914.  For colonial waterbird nests, NPS evaluated buffers of 150 feet, 

100 meters, 150 meters, 200 meters, and 300 meters under different alternatives and management 

strategies.  Id.  NPS also evaluated varying buffer distances for piping plover nests.  Id.    

                                                 
2 CHAPA’s interests were also represented by organizations that it has identified as allies, such as the 
North Carolina Beach Buggy Association and Cape Hatteras Anglers Club. 
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The buffer distances NPS evaluated were supported by a literature review of relevant 

scientific articles, information from state and federal wildlife agencies, and wildlife management 

recommendations prepared for Cape Hatteras by the U.S. Geological Survey (“USGS 

Protocols”).  See generally AR 0040011-0073783.  As summarized in the DEIS, the available 

scientific literature demonstrated that ORV use had adverse impacts on invertebrates, breeding 

birds, non-breeding birds, nesting sea turtles, and sea turtle hatchlings.  See AR 0037494-97.  In 

comments on the DEIS, Defenders and Audubon supplemented NPS’s literature review with 

citations to dozens of relevant scientific articles.  AR 0013095-101, 0013122-132.  Numerous 

university and government scientists also registered their support for ORV restrictions to protect 

wildlife.  AR 0025234.  

NPS took comments on the DEIS for 60 days and held five public hearings, in Ocracoke, 

Buxton, Kill Devil Hills, Raleigh, and Hampton, Virginia.  AR 0038403.  Of more than 15,000 

individual comment letters NPS received and accepted in response to the DEIS, AR 0038496, 

0008490-13647, the majority favored the alternatives with greater wildlife protections and the 

most stringent ORV restrictions;3 another 16,453 comments from environmental advocates were 

received but not accepted because they were not submitted according to NPS’s instructions. AR 

0030326.  NPS categorized the comments and responded to them in detail in the final 

environmental impact statement (“FEIS”) released on December 20, 2010.  AR 0038493-732.  In 

its Record of Decision (“ROD”), AR 0039757-974, published in the Federal Register on 

December 28, 2010, NPS selected Alternative F.  AR 0039975; 75 Fed. Reg. 81,640 (Dec. 28, 

                                                 
3 AR 0030325 (attachment shows 9,575 commenters preferred  the “environmentally preferred” 
Alternative D); Erin James, “Nobody’s Happy Over Off-Road Vehicle Plan on Shoreline,” Virginian 
Pilot, Nov. 21, 2010, available at:  http://hamptonroads.com/2010/11/nobodys-happy-over-offroad-
vehicle-plan-shoreline (“Of the 15,000 comments submitted in response to the park's draft proposal in 
March, a majority of commenters favored more ORV restrictions.”). 
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2010).  That alternative – neither the most restrictive of ORV use nor the most protective of 

wildlife and other recreational uses – reserves 27.9 miles as year-round ORV routes, 12.7 more 

miles as seasonal ORV routes, and only 26.4 miles as vehicle-free year-round.  AR 0037867-68. 

NPS next published a Notice of Proposed Rulemaking for the management of ORVs at 

Cape Hatteras National Seashore on July 6, 2011.  76 Fed. Reg. 39,350 (July 6, 2011); AR 

0039978.  It accepted yet another round of public comments on the proposed rule, which 

incorporated Alternative F from the FEIS, from July 6 through September 6, 2011.  The 

comment period was extended to September 19 to allow for additional comments from 

individuals adversely affected by Hurricane Irene, which made landfall at Cape Hatteras on 

August 27, 2011.  76 Fed. Reg. 55,840 (Sept. 9, 2011); AR 0039986.  Of more than 21,000 

public comments NPS received, the majority supported more stringent regulation of ORVs.  AR 

0013672-18869.  NPS addressed those comments in the Federal Register, as it published the final 

version of the rule.  The Final Rule implemented Alternative F from the FEIS and went into 

effect on February 15, 2012.  77 Fed. Reg. 3,123 (Jan. 23, 2012); AR 0039989. 

STANDARD OF REVIEW 

A court “shall” grant summary judgment if the moving party shows “there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”  Fed. 

R. Civ. P. 56.  Summary judgment is often appropriate in cases like this one involving a review 

of an administrative record brought under the Administrative Procedure Act (“APA”), 5 U.S.C. 

§§701–706.  N.C. Alliance for Transp. Reform, Inc. v. U.S. Dep’t of Transp., 713 F. Supp. 2d 

491, 513 (M.D.N.C. 2010). 

CHAPA’s claims are subject to judicial review under the APA.  See N.C. Wildlife Fed’n 

v. N.C. Dep’t of Transp., 677 F.3d 596, 601 (4th Cir. 2012).  Under that standard, a court may 

“set aside an agency action” only if the agency’s decision was “‘arbitrary, capricious, an abuse of 
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discretion, or otherwise not in accordance with the law.’”  Id. (quoting 5 U.S.C. § 706(2)(A)).  

This “‘standard of review is a narrow one,’” id. (quoting Marsh v. Or. Natural Res. Council, 490 

U.S. 360, 378 (1989)), specifically inquiring whether “the agency has ‘examine[d] the relevant 

data and articulate[d] a satisfactory explanation for its action.’” Id. (quoting FCC v. Fox 

Television Stations, Inc., 556 U.S. 502, 513 (2009)).  Accordingly, “‘a court is not to substitute 

its judgment for that of the agency.’”  CHAPA v. U.S. Dep’t of the Interior, 344 F. Supp. 2d 108, 

119 (D.D.C. 2004).  An agency decision is arbitrary and capricious if the agency 

relied on factors that Congress has not intended it to consider, entirely failed to 
consider an important aspect of the problem, offered an explanation for its decision 
that runs counter to the evidence before the agency, or is so implausible that it 
could not be ascribed to a difference in view or the product of agency expertise. 

Hughes River Watershed Conservancy v. Johnson, 165 F.3d 283, 287–88 (4th Cir. 1999).   

The burden of proof rests with the plaintiff, CHAPA, and a “presumption of validity 

attaches to agency action,” with particular deference due where, as here, “the challenged 

decisions involve technical or scientific matters within the agency’s area of expertise.”  Town of 

Superior v. U.S. Fish & Wildlife Serv., 913 F. Supp. 2d 1087, 1101 (D. Colo. 2012) (citing 

Citizens’ Comm. to Save Our Canyons v. Krueger, 513 F.3d 1169, 1176 (10th Cir. 2008) and 

Utah Envtl. Cong. v. Dale Bosworth, 443 F.3d 732, 739 (10th Cir.2006)).  Judicial review is 

limited to the administrative record that was in existence before the agency decision-maker.  Fla. 

Power & Light Co. v. U.S. Nuclear Regulatory Comm’n, 470 U.S. 729, 743–44 (1985). 

ARGUMENT 

I. CHAPA’s Complaint Should Be Dismissed for Lack of Standing. 

Before this Court considers the merits of CHAPA’s challenge, it must determine whether 

CHAPA properly invoked its jurisdiction, including whether CHAPA has established that it has 

both standing and the capacity to sue in federal court.  CHAPA describes itself as a “project of 
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the Outer Banks Preservation Association” (Compl. ¶ 7) and appears to be, at best, an 

“unincorporated entity.”  An unincorporated entity may have the capacity to sue in certain 

circumstances, Fed. R. Civ. P. 17(b)(3)(A), but CHAPA has not alleged that it has such capacity.  

Moreover, CHAPA has not properly alleged or supported a claim that it has standing.    

It is well settled that an association may have “standing to bring suit on behalf of its 

members when: ‘(a) its members would otherwise have standing to sue in their own right; (b) the 

interests it seeks to protect are germane to the organization’s purpose; and (c) neither the claim 

asserted nor the relief requested requires the participation of individual members in the lawsuit.’”  

Individuals for Responsible Gov't, Inc. v. Washoe Cnty., 110 F.3d 699, 702 (9th Cir. 1997) 

(quoting United Food & Commercial Workers v. Brown Grp., 517 U.S. 544, 553 (1996)).  

However, where the record does not show that the association has members or a purpose, the 

association does not have standing.  Individuals for Responsible Gov’t, 110 F.3d at 702 (holding 

that unincorporated entity lacked standing where the record did not specify whether it had 

members and, if so, who they were, and what its organizational purpose was).  CHAPA has 

failed to allege that it has members, who they are, whether even one member lives in an area 

affected by the Defendants’ actions at issue, or whether even one member has or will suffer any 

injury from those actions.  CHAPA has also failed to allege that it has an organizational mission 

or purpose, what (if any) that purpose is, or how this lawsuit is germane to that purpose.  

CHAPA therefore suffers from the same infirmity as the unincorporated entity in Individuals for 

Responsible Government. 

More generally, CHAPA has failed to establish that it has standing to bring this suit – 

either on its own behalf or on behalf of its members.  As the U.S. Supreme Court explained,  

the irreducible constitutional minimum of standing contains three elements.  First, 
the plaintiff must have suffered an “injury in fact” – an invasion of a legally 
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protected interest which is (a) concrete and particularized and (b) “actual or 
imminent, not ‘conjectural’ or ‘hypothetical,’” . . . ;  Second, there must be a 
causal connection between the injury and the conduct complained of – the injury 
has to be “fairly . . . trace[able] to the challenged action of the defendant, and not 
. . . th[e] result [of] the independent action of some third party not before the 
court.”  Third, it must be “likely,” as opposed to merely “speculative,” that the 
injury will be “redressed by a favorable decision.”  

The party invoking federal jurisdiction bears the burden of establishing these 
elements.  Since they are not mere pleading requirements but rather an 
indispensable part of the plaintiff’s case, each element must be supported in the 
same way as any other matter on which the plaintiff bears the burden of proof, i.e., 
with the manner and degree of evidence required at the successive stages of the 
litigation.  At the pleading stage, general factual allegations of injury resulting from 
the defendant’s conduct may suffice . . . . In response to a summary judgment 
motion, however, the plaintiff can no longer rest on such “mere allegations,” but 
must “set forth” by affidavit or other evidence “specific facts,”. . . .  

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (citations omitted, alterations in 

original, emphasis added).  Here, at the initial pleading stage, CHAPA failed to allege the three 

elements of standing.  It purported to address standing in paragraphs 7-10 of its complaint, but it 

failed to allege whether it or its members would be injured by the Defendants’ actions, and it 

failed to include any allegation regarding any injury that could be fairly characterized as 

“concrete,” “particularized,” “actual,” or “imminent.”  It failed to allege any causal connection 

between any action of the Defendants and any such injury.  Finally, it failed to allege whether, or 

how, any such injury would be redressed by a favorable decision of this Court.   Even if this 

Court were to extrapolate from CHAPA’s other allegations that – had it thought to allege the 

elements of standing – it might have claimed harm to some recreational interest because, for 

example, the Final Rule will cause certain sections of the National Seashore to be closed at 

certain times, that claim would be insufficient to establish standing.  A plaintiff must show that 

its recreational interest is “significantly affected.”  Sierra Club v. Morton, 405 U.S. 727, 735 

(1972); see also Ecological Rights Found. v. Pac. Lumber Co., 230 F.3d 1141, 1148 (9th Cir. 

2000).  Yet CHAPA has not alleged or shown that prohibition of driving on certain sections of 
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beach at certain times, when so much of the Seashore remains open to beach driving and 

pedestrian use, could possibly “significantly affect” any cognizable interest.4  

In addition, CHAPA failed to attach affidavits or declarations to its motion for summary 

judgment (or to any other pleading) and to argue the point in its opening brief, as required after 

the Lujan decision excerpted above.  Indeed, as explained by the Court of Appeals for the 

District of Columbia (where CHAPA originally filed this challenge),  

Henceforth, therefore, a petitioner whose standing is not selfevident should 
establish its standing by the submission of its arguments and any affidavits or 
other evidence appurtenant thereto at the first appropriate point in the review 
proceeding. In some cases that will be in response to a motion to dismiss for want 
of standing; in cases in which no such motion has been made, it will be with the 
petitioner’s opening brief—and not, as in this case, in reply to the brief of the 
respondent agency. 

Sierra Club v. EPA, 292 F.3d 895, 900 (D.C. Cir. 2002) (explaining on pages 901–02 why 

dismissing a complaint for failure to properly allege and support such allegations with affidavits 

is the “most fair and orderly process” in a situation like CHAPA’s). 

In the present case, therefore, where CHAPA has utterly failed to make the most basic 

allegations of the well-established elements of standing and to support such allegations with 

affidavits and other competent proof with its opening brief, its complaint should be dismissed. 

II. CHAPA’s Count 1 Fails Because the Final Rule Complies with the Enabling Act. 

In Count 1 of its complaint, CHAPA challenges NPS’s interpretation of the Cape 

Hatteras National Seashore Enabling Act, 16 U.S.C. §§ 459 to 459a-10, in developing the Final 

                                                 
4 CHAPA’s only description of injury is the bald assertion in its Statement of Facts that “[r]estrictions on 
ORV use in the Final Rule have severely reduced ORV use and pedestrian access to the area’s beaches 
and significantly impacted the local economy, without achieving additional species protection.”  Pl.’s 
Summ. J. Mem. at 4.  There is no basis in the administrative record or elsewhere for that statement, and 
there is ample evidence to the contrary.  Moreover, an unsupported statement of generalized harm cannot 
serve as a cognizable injury for the purposes of standing. 
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Rule.5  The Enabling Act is a statute that NPS is charged with administering, as is the National 

Park Service Organic Act, 16 U.S.C. § 1.  When a plaintiff challenges an agency’s interpretation 

of a statute it administers, the Court uses the two step-analysis announced in  Chevron, U.S.A., 

Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).   

First, always, is the question whether Congress has directly spoken to the precise 
question at issue. If the intent of Congress is clear, that is the end of the matter; 
for the court, as well as the agency, must give effect to the unambiguously 
expressed intent of Congress. . . . [Second,] if the statute is silent or ambiguous 
with respect to the specific issue, the question for the court is whether the 
agency’s answer is based on a permissible construction of the statute.  

Chevron, 467 U.S. at 842–43.  In the second Chevron step, a “‘court must defer to the agency's 

interpretation so long as it is reasonable, consistent with the statutory purpose, and not in conflict 

with the statute’s plain language.’”  Grunewald v. Jarvis, 930 F. Supp. 2d 73, 84 (D.D.C. 2013) 

(quoting Coal Emp't Project v. Dole, 889 F.2d 1127 (D.C. Cir. 1989)). 

Here CHAPA argues erroneously  that the Enabling Act obliges NPS to favor 

recreational uses of a national park unit over conservation, and that Defendants violated the Act 

by designing the Final Rule to protect natural resources.  Yet the language of the Enabling Act 

shows clearly that Congress intended first and foremost to protect natural resources.  Under the 

first Chevron step, the inquiry ends there.  The Enabling Act provides, in relevant part: 

[S]aid area shall be, and is, established, dedicated, and set apart as a national 
seashore recreational area for the benefit and enjoyment of the people and shall be 
known as the Cape Hatteras National Seashore Recreational Area . . . . 

16 U.S.C. § 459. 

The administration, protection, and development of [Cape Hatteras National 
Seashore] shall be exercised under the direction of the Secretary of the Interior by 
the National Park Service, subject to the provisions of [the Organic Act] . . . . 

16 U.S.C. § 459a-1. 

                                                 
5 CHAPA addresses that claim on pages 5-9 of its summary judgment brief. 
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Except for certain portions of the area, deemed to be especially adaptable for 
recreational uses, particularly swimming, boating, sailing, fishing, and other 
recreational activities of similar nature, which shall be developed for such uses as 
needed, the said area shall be permanently reserved as a primitive wilderness and 
no development of the project or plan for the convenience of visitors shall be 
undertaken which would be incompatible with the preservation of the unique flora 
and fauna or the physiographic conditions now prevailing in this area . . . .    

16 U.S.C. § 459a-2 (emphasis added). 

CHAPA would have this Court read the use of the word “recreation” in the first excerpt 

to trump all other sections of the Enabling Act to oblige NPS to prioritize ORV-based recreation 

over other uses.  However, the statute must be taken as a whole.  Coastal Fed. Credit Union v. 

Hardiman, 398 B.R. 161, 167 (E.D.N.C. 2008) (citing Ayes v. U.S. Dep't of Veterans Affairs, 473 

F.3d 104, 108 (4th Cir. 2006) for the rule that in “applying the plain meaning rule, courts must 

‘consider the context in which the statutory words are used because [courts] do not construe 

statutory phrases in isolation; [courts] read statutes as a whole’”).  Taken together, the sections 

excerpted above show a clear congressional intent to preserve Cape Hatteras National Seashore 

in as natural a state as possible (“said area shall be permanently reserved as a primitive 

wilderness”) and protecting all of the park from incompatible development, with certain areas 

being developed for such low-impact activities as swimming.  There is no mention of reserving 

any area of the Seashore for high-impact activities such as beach driving, although limited beach 

driving is not necessarily precluded by the statute, where and when compatible with preservation 

of the park.  NPS has indeed followed the dictates of the Enabling Act, developing certain areas 

for recreation (public life-guarded beaches, parking areas, pedestrian walkovers, ORV ramps 

where appropriate, etc.) and maintaining the rest of the Seashore in as natural a state as feasible. 

This clear congressional intent is confirmed by the National Park Organic Act and the 

National Park Service Management Policies 2006.  The mandates of these authorities are set out 

below.  The Organic Act, which the Enabling Act incorporates, provides that NPS 
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shall promote and regulate the use of the Federal areas known as national 
parks, . . . by such means and measures as conform to the fundamental purpose of 
the said parks, . . . which purpose is to conserve the scenery and the natural and 
historic objects and the wild life therein and to provide for the enjoyment of the 
same in such manner and by such means as will leave them unimpaired for the 
enjoyment of future generations. 

16 U.S.C. § 1 (emphasis added).  It goes on to provide: 

Congress declares that the national park system . . . has since grown to include 
superlative natural, historic, and recreation areas in every major region of the 
United States, its territories and island possessions; . . . that, individually and 
collectively, these areas derive increased national dignity and recognition of their 
superb environmental quality through their inclusion jointly with each other in 
one national park system preserved and managed for the benefit and inspiration of 
all the people of the United States . . . .  The authorization of activities shall be 
construed and the protection, management, and administration of these areas 
shall be conducted in light of the high public value and integrity of the National 
Park System and shall not be exercised in derogation of the values and purposes 
for which these various areas have been established, except as may have been or 
shall be directly and specifically provided by Congress. 

16 U.S.C. § 1a-1.  NPS published its Management Policies 2006 as its basic policy document to 

provide its management and staff with clear interpretations of their responsibilities and duties 

under the Organic Act and Enabling Acts for individual park units.  That document confirms that  

Congress, recognizing that the enjoyment by future generations of the national 
parks can be ensured only if the superb quality of park resources and values is left 
unimpaired, has provided that when there is a conflict between conserving 
resources and values and providing for enjoyment of them, conservation is to be 
predominant. 

NPS, Management Policies 2006, available at http://www.nps.gov/policy/mp2006.pdf.  See also 

id. at introduction p. 2, 5, § 4.1 (all reiterating that “conservation will be predominant when there 

is a conflict between the protection of resources and their use”).   

All of these authorities demonstrate that the clear intent of Congress was to prioritize 

conservation of the natural resources of all natural parks, including Cape Hatteras National 

Seashore, above recreational uses, including such high-impact activities as beach driving, to 

ensure that those resources are preserved for the enjoyment of future generations. 
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Other federal courts, when presented with similar challenges by entities wishing to 

elevate particular recreational uses of a national park unit above natural-resource conservation, 

have agreed.  As one court explained,  

The express language of the Organic Act does not, as [plaintiff] suggests, mandate 
that the NPS equally balance preservation with public use in making its manage-
ment decision.  In fact, the Organic Act specifically mandates that the NPS 
provide for the conservation and enjoyment of the scenery and natural historic 
objects and the wildlife therein “in such manner and by such means as will leave 
them unimpaired for the enjoyment of future generations.” 16 U.S.C. §1. The 
court finds that the 2001 Management Policies’ interpretation of the Organic Act, 
is not manifestly contrary to the express language of the Organic Act. 

S. Utah Wilderness Alliance v. Nat'l Park Serv., 387 F. Supp. 2d 1178, 1190 (D. Utah 2005). 

The facts of that case are remarkably similar to the case at bar.  NPS implemented an 

ORV management plan that allowed driving in the Canyonlands National Park, including a 10-

mile route through a sensitive ecosystem, despite having determined that banning driving in that 

area would be environmentally preferable.  After a legal challenge by a conservation group, NPS 

altered its plan to prohibit driving in that 10-mile route, having found that driving there would 

impair park resources in violation of NPS management policy giving priority to conservation 

over recreation when those uses conflict.  A coalition of proponents of ORV recreation 

challenged the Canyonlands final rule and NPS Management Policies, alleging (as CHAPA does 

here) that they violated the Organic Act and the Canyonlands enabling act by relegating 

recreation to a “secondary consideration” instead of “balancing between competing mandates of 

resource conservation and visitor enjoyment.”  Id. at 1185, 1186.  The Court held, to the 

contrary, that the final rule and Management Policies, both of which gave precedence to 

preservation of natural resources, were based on a permissible interpretation of the Organic Act 

and enabling act and were both therefore entitled to Chevron deference.   Id. at 1186–96. 
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Notably, the Southern Utah Wilderness Alliance court made its decision under the second 

Chevron step, having found that the Organic Act’s “no-impairment” mandate was not completely 

unambiguous and that the Canyonlands enabling act was not entirely explicit regarding the 

specifics of park management.  Id. at 1193–94.  Likewise, even if this Court were to decide that 

Congress’s intent was not clear from the words of the statutes, the Cape Hatteras Final Rule is 

based on permissible interpretations of those statutes for the same reasons as in Southern Utah 

Wilderness Alliance.  Like the Canyonlands enabling act, the Cape Hatteras Enabling Act 

charges NPS with managing and protecting the park according to the dictates of the Organic Act.  

Compare 16 U.S.C. § 459a-1 with 16 U.S.C. § 271d (cited at S. Utah Wilderness Alliance, 387 F. 

Supp. 2d at 1194).  As in that case, “[b]ased on the express language in the statutes, it is clear 

Congress intended to preserve and protect” all the natural resources of Cape Hatteras.  S. Utah 

Wilderness Alliance, 387 F. Supp. 2d at 1194.   

Other courts similarly have affirmed and deferred to NPS’s interpretation of the enabling 

acts for other parks, the Organic Act, and/or the Management Policies to require prioritization of 

conservation over various forms of recreation.  See, e.g., Bicycle Trails Council of Marin v. 

Babbitt, 82 F.3d 1445, 1454 (9th Cir. 1996) (deferring to NPS’s decision to limit recreational 

mountain bike use in light of conservation mandate in Organic Act); Nat'l Rifle Assoc. of Am. v. 

Potter, 628 F. Supp. 903, 905–912 (D.D.C.1986) (deferring to NPS’s interpretation of the 

Organic Act and various enabling acts to justify a ban on recreational hunting, noting on p. 909, 

“[i]n the Organic Act Congress speaks of but a single purpose, namely, conservation”).  In Fund 

for Animals v. Norton, the court enforced that mandate; it held that a new rule allowing the off-

road use of snowmobiles at Yellowstone and several other national parks “violate[d] the clear 

mandate [of the Organic and Enabling Acts] to conserve the wonders of the national parks.”  294 
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F. Supp. 2d 92, 111 (D.D.C. 2003), motion for partial relief from judgment granted on other 

grounds, 323 F. Supp. 2d 7 (D.D.C. 2004) and enforcement denied, 390 F. Supp. 2d 12 (D.D.C. 

2005).  The court sharply criticized the Park Service for rejecting the “Environmentally Preferred 

Alternative” in favor of “an alternative whose ‘primary beneficiaries’ are the ‘park visitors who 

ride snowmobiles in the parks and the businesses that serve them.’” Id. at 108.   

Here, the evidence in the Administrative Record fully supports the Final Rule, in light of 

NPS’s statutory mandate to preserve park resources and to resolve conflicts with high-impact 

recreation in favor of conservation.  As described in the next section, NPS relied on the best 

available science in developing the Final Rule, including ample scientific data showing wildlife 

breeding success after imposition of ORV restrictions at Cape Hatteras. 

III. CHAPA’s Count 2 Fails Because the Final Rule Is Based on Sound Scientific Data 
and a Thorough Public Review in Compliance with NEPA. 

In its second through seventh claims, CHAPA challenges NPS’s diligence under NEPA 

in preparing an environmental impact statement (“EIS”) to support the Final Rule.  NEPA “was 

enacted to regulate government activity that significantly impacts the environment and ‘to help 

public officials make decisions that are based on [an] understanding of environmental 

consequences, and take actions that protect, restore, and enhance the environment.’” Colo. Wild 

v. U.S. Forest Serv., 435 F.3d 1204, 1209 (10th Cir. 2006) (quoting 40 C.F.R. § 1500.1(c)) 

(alteration in original).  Specifically, “NEPA requires every agency proposing a ‘major Federal 

action’ to prepare a statement of its environmental impact if the action will ‘significantly affect[] 

the quality of the human environment.’” Mich. Gambling Opposition v. Kempthorne, 525 F.3d 

23, 28 (D.C. Cir. 2008) (quoting 42 U.S.C. § 4332(2)(C)) (omission in original).  Because NEPA 

is essentially a procedural statute, it “does not mandate particular results” so long as the “effects 

of the proposed action are adequately identified and evaluated.”  Robertson v. Methow Valley 
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Citizens Council, 490 U.S. 332, 350 (1989).  Indeed, “NEPA merely prohibits uninformed – 

rather than unwise – agency action.”  Id. at 351. 

In Count 2 of its complaint, CHAPA challenges the adequacy of NPS’s NEPA analysis 

on two grounds:  first, that it “lacks sound scientific basis,” and second, that it was “not the result 

of proper public review.”6  Compl. ¶¶ 126, 129.  Neither of these arguments holds water. 

A. The Final Rule is based on the best available science. 

As documented in the administrative record, the Final Rule and its underlying NEPA 

analysis are supported by the best available science.  CHAPA claims that the FEIS made only 

“vague references to ‘studies’ and other materials that purport to support NPS’s ‘analysis’ 

without actually identifying the studies that are being referred to.”  Compl. ¶ 123 (citing pages 

349 and 366 of the FEIS as examples).  To the contrary, those pages of the FEIS cite studies of 

piping plovers, and refer back to Chapter 2, which cites, describes, and quotes extensively from 

several studies on pages 58 and 66-73, including the USFWS Piping Plover (Charadrius 

melodus), Atlantic Coast Population, Revised Recovery Plan (USFWS 1996a) and the 2008 

Loggerhead Recovery Plan (NMFS and USFWS 2008).  AR 0037818, 0037826-33, 0038126.  

These studies are included in the administrative record NPS considered during the rulemaking 

process, AR 0048227, 0062155, 0069369, as are numerous other scientific studies specific to the 

protected species found at Cape Hatteras, and related economic studies.  See generally AR 

0040011-0073783.  Many other peer-reviewed articles are cited throughout the FEIS, 

particularly in the sections explaining the proposed wildlife protections.  Appendix A to the FEIS 

contains a literature review and full citations for at least 84 scholarly articles and other 

documents by experts on each of the species that rely on Cape Hatteras for habitat, many of 

                                                 
6 CHAPA addresses that claim on pages 32-38 of its summary judgment brief. 
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which directly address the effects of ORV use and other human impacts on those species.  AR 

0038461-84.  Moreover, for four years under the Consent Decree, NPS collected data and 

observed wildlife response and breeding success under the same buffers and other protections 

that are provided by the Final Rule.  See, e.g.,  AR 0073329-37 (2010 annual report summarizing 

American oystercatcher breeding data), AR 0073350-53 (2010 colonial waterbird annual report), 

AR 0073367-79 (2010 piping plover annual report), AR 0073411-23 (2010 sea turtle annual 

report).  CHAPA’s claim that the Final Rule is not supported by scientific data is preposterous. 

CHAPA also complains that NPS “failed to take into account critical information 

provided by CHAPA about the use of carsonite stakes at closures as a factor in sea turtle false 

crawls.”  Compl. ¶ 125.  To the contrary, NPS did address CHAPA’s concern about carsonite 

stakes in Appendix C to the FEIS.  AR 0038549-50.  CHAPA was entitled to no more than that.  

NPS was not bound to elevate a single study identified by CHAPA above the overwhelming 

weight of scientific evidence supporting its Final Rule.  As explained above, NEPA “does not 

mandate particular results” so long as the “effects of the proposed action are adequately 

identified and evaluated.”  Robertson, 490 U.S. at 350.  Moreover, the “rationale for deference is 

particularly strong when the [agency] is evaluating scientific data within its technical expertise: 

‘[I]n an area characterized by scientific and technological uncertainty[,] this court must proceed 

with particular caution, avoiding all temptation to direct the agency in a choice between rational 

alternatives.’”  Am. Wildlands v. Kempthorne, 530 F.3d 991, 1000 (D.C. Cir. 2008) (alterations 

in original, citations omitted) (declining to second-guess resource agency’s evaluation of 

scientific literature in making a decision regarding fish species).  Here, NPS has particular 

expertise in protecting the natural resources within its park units from manmade stressors, and it 
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exercised that expertise in evaluating the studies and data available to it and selecting rational 

wildlife protections. 

CHAPA also criticizes the Final Rule for protecting bird species that are not listed as 

endangered or threatened under the federal Endangered Species Act, but are merely listed as 

“species of concern” by the state of North Carolina.  Compl. ¶¶ 77-80.  Yet NPS is bound to 

protect and conserve all native “parts of the natural ecosystems.” NPS, Management Policies 

2006, § 4.4.1.  That duty includes “preserving and restoring the natural abundances, diversities, 

dynamics, distributions, habitats, and behaviors of native plant and animal populations and the 

communities and ecosystems in which they occur,” and “minimizing human impacts on native 

plants, animals, populations, communities, and ecosystems, and the processes that sustain them.”  

Id.  It is not limited to protecting federally listed species. 

B. The Final Rule was the result of extensive public review and input. 

The Final Rule resulted from a process that included five public hearings, numerous 

additional opportunities for oral comment during negotiated rulemaking committee meetings, 

and two written comment periods and that solicited more than 36,000 public comments.  Despite 

that, CHAPA’s complaint alleges that the “FEIS was not a result of proper public review . . . as 

many of the substantive elements of Preferred Alternative F were neither reviewed nor agreed to 

by the participants in the negotiated rulemaking process.”  Compl. ¶ 126.  CHAPA cites no 

authority for the proposition that approval by the participants in the negotiated rulemaking 

process was necessary for the Final Rule to be valid.  Indeed, there is none.   

Negotiated rulemaking commits an agency, “within its existing rules, regulations, and 

guidelines, to draft new or revised regulations consistent with the recommendations of the 

negotiating committee IF the committee reaches agreement (as defined in the committee’s 

ground rules).” U.S. Dep’t of Interior, Negotiated Rulemaking, http://www.doi.gov/pmb/cadr/ 
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projects/collaborationframeworkworkshop /Factsheet-Negotiated-Rulemaking.cfm (last visited 

Nov. 1, 2013)(emphasis in original).  The Negotiated Rulemaking Act of 1996, 5 U.S.C. §§ 561-

70, allows a committee’s consensus to be used as a potential basis for an agency’s proposed rule, 

but only so long as the agency still complies with its other legal obligations in the rulemaking 

process.  5 U.S.C. § 563(a)(7).  The statute further provides that the recommendations of a 

negotiated rulemaking committee are solely advisory.  5 U.S.C. § 565(a)(1) (incorporating 

Federal Advisory Committee Act).  All parties to the Cape Hatteras ORV negotiated rulemaking 

were aware that the committee’s work was “solely advisory.”  See AR 0074326.  They were also 

aware that “[t]he Committee may also provide input, though not necessarily a consensus 

recommendation, on aspects of protected species management that may affect or be affected by 

ORV management ….” AR 0074327.  Finally, negotiated rulemaking committees can be term-

limited by charter or disbanded by the committee itself.  5 U.S.C. § 567, see AR 0074330.  A 

committee that disbands without agreement, as the Cape Hatteras Committee indisputably did, 

can submit reports of the proceedings and alternate views.  5 U.S.C. § 566(f).  But an agency is 

not obligated, as a prerequisite to codifying the rule, to reconstitute a disbanded committee to re-

consider and approve matters on which the committee could not agree.  Thus, the Cape Hatteras 

Committee’s approval of the Final Rule is not relevant.  

CHAPA also complains that the DEIS and FEIS were simply too long and complicated 

for CHAPA to read and understand.  Compl. ¶¶ 68, 71.  As refreshingly candid as that admission 

is, CHAPA has cited no authority for the proposition that NEPA prohibits too thorough an 

analysis of environmental impacts.  The FEIS explains the scientific basis for its analysis of 

alternatives and fully cites all of the studies and other resources it relied upon.  Those materials 

were available to the public.  If CHAPA was unable to find them in the public domain with the 
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citations given, it could have gotten them by a simple request under the Freedom of Information 

Act.  CHAPA does not allege that it made any such attempt or that a request was denied by NPS. 

In sum, the buffers and other wildlife protections in the Final Rule are supported by 

ample scientific evidence and research, all of which was explained and available to the public for 

review.  NPS’s weighing of that evidence is due particular deference in light of its expertise. 

IV. CHAPA’s Count 3 Fails Because the No-Action Alternatives Analyzed by NPS 
Represented Then-Current Management of ORV Use at the Seashore. 

NEPA requires an agency to consider a no-action alternative as a baseline for comparing 

other proposed alternatives to the status quo.  In evaluating the Final Rule, NPS used two no-

action alternatives against which to compare the impacts of the four action alternatives.  No-

action Alternative A represented management under the Interim Protected Species Management 

Strategy (“Interim Strategy”), an informal policy under which the Seashore was managed from 

July 2007 to April 2008.  AR 0065254.  No-action Alternative B represented management under 

the Consent Decree that was in effect from April 2008 until the Final Rule took effect in 2012. 

In Count 3, CHAPA’s complaint alleges that these were not proper no-action alternatives, 

without identifying what would have been appropriate.7  (Compl. ¶¶ 139-41)  On summary 

judgment, CHAPA implies that NPS violated NEPA by failing to use a no-action alternative that 

would allow unfettered ORV access throughout the Seashore.  Pl.’s Summ. J. Mem. at 14 [DE 

48].  That argument fails for three reasons.  First, NPS clearly evaluated both the ORV 

management plan that was in effect at the time of the DEIS (the Consent Decree) as well as the 

immediately prior ORV management plan (the Interim Strategy), and compared the impacts 

under each management plan to the four action alternatives.  Second, NEPA does not mandate 

that the no-action alternative has to exclude all ORV management or the measures implemented 

                                                 
7 CHAPA addresses that claim on pages 10-16 of its summary judgment brief. 
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under the Consent Decree.  Finally, if NPS erred in selecting no-action alternatives, its error was 

comparison to a status quo that would allow any ORV use in the absence of a special regulation.   

A. NPS’s no-action alternatives provided an appropriate baseline. 

The Council on Environmental Quality (“CEQ”) promulgated regulations implementing 

NEPA, and they require that a no-action alternative be included in an EIS.  See 40 C.F.R. 

§ 1502.14(d); 40 C.F.R. § 1508.25(b)(1).  CEQ’s guidelines describe what a “no-action” 

alternative entails.  “In requiring consideration of a no-action alternative, [CEQ] intended that 

agencies compare the potential impacts of the proposed major federal action to the known 

impacts of maintaining the status quo.”  Custer Cnty. Action Ass'n v. Garvey, 256 F.3d 1024, 

1040 (10th Cir. 2001) (citing Ass’n of Pub. Agency Customers, Inc. v. Bonneville Power Admin., 

126 F.3d 1158, 1188 (9th Cir. 1997); 46 Fed. Reg. 18,026-27 (Mar. 23, 2981)).  Thus, “the 

current level of activity is used as a benchmark.”  Id. 

The status quo at the Seashore at the time the DEIS was prepared – the Consent Decree – 

was analyzed in Alternative B.  NPS analyzed the impacts of continuing those management 

practices on environmental factors ranging from wetlands and floodplains to visitor experience 

and Seashore management in its 341-page analysis of environmental consequences.  See AR 

0038085-398 (analyzing each of the alternatives for impacts in nine areas).  NPS summarized 

that analysis in a chart in the DEIS, AR 0036919-32, and FEIS, AR 0037909-22.  For each area 

of analysis, NPS described the impacts expected from continued management under the Consent 

Decree, and the corresponding impacts expected under each of the other alternatives, using a 

common measure of harm.  NPS’s chart provided for quick comparison of the impacts under 

Alternative B to any other alternative, fulfilling the intended role of the no-action alternative as a 

“benchmark” for analysis of action alternatives.   

Case 2:13-cv-00001-BO   Document 57   Filed 11/04/13   Page 32 of 54



25 

Although it was unnecessary to do so, NPS also analyzed management under the Interim 

Strategy, which was used to manage ORV use on the Seashore prior to the Consent Decree, as 

another no-action alternative, Alternative A.  In Center for Biological Diversity v. Bureau of 

Land Management, the court held that an agency did not act arbitrarily and capriciously by 

excluding measures agreed to in litigation from the no-action alternative, but recognized that 

including those measures better reflected the status quo.  422 F. Supp. 2d 1115, 1158 (N.D. Cal. 

2006).  For the same reasons, NPS did not act arbitrarily and capriciously in considering both the 

litigation-based (Consent Decree) no-action alternative, and one based on the pre-litigation 

Interim Strategy.  As with Alternative B, NPS conducted a thorough analysis of impacts under 

the Interim Strategy (Alternative A) and included those impacts in the summary chart, allowing 

for easy comparison to other alternatives on each of the issues evaluated.  AR 0037909-22. 

In sum, NPS’s analysis of these two no-action alternatives provided an appropriate 

“springboard for public comment,” N.C. Wildlife Fed’n v. N.C. Dep’t of Transp., 677 F.3d at 

603, and cannot be considered arbitrary and capricious.           

B. NPS’s rejection of unfettered ORV access as the no-action alternative was 
not arbitrary and capricious. 

CHAPA’s core complaint regarding the no-action alternatives is that NPS rejected 

CHAPA’s preferred no-action alternative:  unfettered ORV use on the Seashore.  See Pl.’s 

Summ. J. Mem. at 14.  Yet no legal basis exists to justify using the unlawful ORV beach driving 

permitted in 2004 and earlier as the status quo for the Seashore in 2010.  NPS’s rejection of that 

situation as the no-action alternative in the 2010 DEIS, because it did not provide an appropriate 

baseline for analysis of environmental impacts, AR 0037820, was not arbitrary and capricious.     

NPS’s reliance on then-existing management under the Consent Decree as the status quo 

in Alternative B is well-grounded in case law.  When evaluating ongoing management activities, 
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NEPA does not require an agency to compare changes in management to a pre-management 

baseline, as CHAPA argues.  To the contrary, NPS’s NEPA handbook states that “[i]f the 

proposal is to modify [an existing] plan, the impacts [of the no-action alternative] are the impacts 

of the unmodified plan.”  U.S. Dep’t of Interior, NPS, Director’s Order #12:  Conservation 

Planning, Environmental Impact Analysis and Decision Making, Handbook for Environmental 

Impact Analysis 22 (2011) (hereinafter “NPS Director’s Order #12 Handbook”), available at 

http://planning.nps.gov/document/ do12handbook1.pdf.  Here, that “unmodified plan” is 

management under the Consent Decree.  Although the Consent Decree management measures 

were temporary, they represented the status quo.  See Ctr. for Biological Diversity, 422 F. Supp. 

2d at 1158 (“[E]xcluding the interim closures from the No Action Alternative is not consistent 

with the purpose behind designating a no action alternative.”).8 

CHAPA’s argument that the no-action alternatives violate NEPA because they share 

some aspects with NPS’s selected action alternative must also fail.  Pl.’s Summ. J. Mem. at 12-

13.  In fact, in some cases, the no-action alternative could ultimately be the selected alternative.  

Here, the Final Rule is the most comprehensive ORV management plan ever implemented at the 

Seashore. That the Final Rule shares some similarities with the management existing at the time 

it was developed is unsurprising.  NEPA does not require NPS to exclude all existing 

management practices from the selected alternative, and requires that existing management 

strategies be included in the no-action alternative. See Friends of Yosemite Valley v. Kempthorne, 

520 F.3d 1024, 1037–38 (9th Cir. 2008) (stating that no-action alternative should have included 

                                                 
8 As described in Intervenors’ comments on the DEIS, AR 0013124, and in Section IV(C), infra, NPS 
could have selected an absolute prohibition of ORV use on the Seashore as the no-action alternative, since 
36 C.F.R. § 4.10 prohibits ORV use in the absence of a special regulation.   
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previous, legal management plan); Custer Cnty. Action Ass'n, 256 F.3d at 1040 (“[T]he current 

level of activity is used as a benchmark.”). 

Finally, it is irrelevant that management under Alternative B resulted from litigation 

(Compl. ¶ 139); nothing in NEPA requires exclusion of management modifications that result 

from litigation.  In fact, failing to account for the Consent Decree in developing the no-action 

alternative – assuming NPS included any ORV use in the no-action alternative – would have 

violated NEPA.  See Conservation Nw. v. Rey, 674 F. Supp. 2d 1232, 1246 (W.D. Wash. 2009) 

(finding that agencies’ failure to incorporate court-issued management plan into no-action 

alternative violated NEPA).  The doomsday scenario predicted by CHAPA – that “federal 

agencies and parties to litigation” will “craft consent decrees . . . to establish an entirely new set 

of baseline conditions,” Pl.’s Summ. J. Mem. at 13-14 – is absurd on its face.  Not only was 

CHAPA involved in developing the Consent Decree, its attorney signed the document and urged 

this Court to accept it as a “just, fair, adequate, and equitable resolution” of the case.  AR 

0036678.  NPS’s selection of Alternative B as a no-action alternative reflects the undisputed 

reality that, without a final rule that complies with 36 C.F.R. § 4.10, ORV use at the Seashore 

would either still be managed under the temporary measures defined by the Consent Decree, or 

would be prohibited altogether under 36 C.F.R. § 4.10.   

C. NPS’s error, if any, overestimated any harm to socioeconomic and 
recreational interests. 

If NPS erred by selecting the then-current management practices as the no-action 

alternative, its error was comparing action alternatives to a status quo in which any ORV use was 

allowed.  In fact, ORV use was prohibited by 36 C.F.R. § 4.10 until a special regulation 

governing ORV use at Cape Hatteras was adopted.  As a result, NPS overstated the adverse 

socioeconomic and ORV-based-recreation impacts of the Final Rule.   
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ORV use can only be authorized on the Seashore if ORV routes and areas are designated 

in compliance with 36 C.F.R. § 4.10.  See AR0038527 (recognizing that this Court has 

previously determined that ORV use on the Seashore without a special regulation is unlawful).  

Therefore, without the Final Rule, “the proposed activity would not take place.”  NPS Director’s 

Order #12 Handbook at 22.  The previous management of ORV use at the Seashore under either 

Alternative A (Interim Strategy) or Alternative B (Consent Decree) treated the entire Seashore as 

an ORV route, but without authority of a special regulation, and therefore did not constitute an 

ongoing activity authorized by a final rule.  See City of Tenakee Springs v. Clough, 915 F.2d 

1308, 1312 n.3, 1313 (9th Cir. 1990) (finding that plaintiffs were likely to succeed in their claim 

that a Forest Service EIS evaluating the impacts of ongoing logging contracts in Tongass 

violated NEPA, because the Forest Service did not include the appropriate “no-action” 

alternative , which was “the suspension of harvesting within the entire sales area”). 

By using no-action alternatives that considered the entire Seashore an ORV route, the 

FEIS overestimated the adverse socioeconomic and ORV-based-recreation impacts of the Final 

Rule.  From a baseline where the entire Seashore was available for beach driving, any restriction 

on ORV use would seem to adversely impact ORV-based recreation.  But had NPS instead used 

as its baseline the complete ban on ORVs mandated by 36 C.F.R. § 4.10 absent a special 

regulation, it would have found that allowing beach driving on some portions of the Seashore, 

while maintaining restrictions on others, would have had no adverse impact, and instead some 

benefits, to ORV-based recreation.  Therefore, any error made by NPS in selecting Alternatives 

A and B as no-action alternatives did not prejudice CHAPA or overlook harm to its interests, and 

cannot justify invalidating the Final Rule.  See PDK Labs. Inc. v. U.S. DEA, 362 F.3d 786, 799 
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(D.C. Cir. 2004) (“If the agency’s mistake did not affect the outcome, if it did not prejudice the 

petitioner, it would be senseless to vacate and remand for reconsideration.”).   

For these reasons, NPS’s selection of a no-action alternative that represented the then-

current management of ORVs at the Seashore met the requirements of NEPA and cannot be 

considered arbitrary or capricious.  Nor was it arbitrary or capricious to analyze a second no-

action alternative representing the earlier Interim Strategy.  NPS “examine[d] the relevant data 

and articulate[d] a satisfactory explanation for its” selection of the no-action alternatives and, 

therefore, it was not arbitrary or capricious.  N.C Wildlife Fed’n, 677 F.3d at 601.  

V. CHAPA’s Counts 4 Through 6 Fail Because NPS Considered an Appropriate Range 
of Alternatives in the DEIS and FEIS 

In Counts 4 through 6, CHAPA alleges various flaws of the DEIS and FEIS, each of 

which relates to NPS’s consideration of alternatives.9  It claims that NPS failed to consider a 

range of buffer distances, fixed rather than floating closures, and recreational interests, and failed 

to address CHAPA’s comments.  As the DEIS and FEIS demonstrate on their face, supported by 

a voluminous record, these claims lack merit:  NPS considered each of these issues and based its 

decision on what the best available science instructs is necessary to meet the park’s legal 

requirements and natural-resource objectives.  At bottom, each of CHAPA’s claims amounts to a 

mere disagreement with the outcome of NPS’s decision, and a preference that beach-driving 

interests should triumph over all others.  

The NEPA process in this case is not compromised by NPS’s failure to adopt CHAPA’s 

preferred policy solutions.  According to CEQ guidance,  

In determining the scope of alternatives to be considered, the emphasis is on what 
is “reasonable” rather than on whether the proponent or applicant likes or is itself 
capable of carrying out the particular alternative.  Reasonable alternatives include 

                                                 
9 CHAPA addresses these counts on pages 24-31 and 38-42 of its summary judgment brief.   
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those that are practical or feasible from a technical and economic standpoint and 
using common sense, rather than simply desirable from the standpoint of the 
applicant.   

Forty Most Asked Questions Concerning CEQ’s NEPA Regulations, 46 Fed. Reg. 18,026, 

18,027 (March 23, 1981).  The record shows that NPS used the best available science in setting 

buffer distances to protect nesting birds and sea turtles, considered the impacts of buffers on 

recreational interests, rejected infeasible alternatives, and took the public’s views into account.  

In sum, CHAPA’s concerns were given ample consideration in the DEIS and FEIS and 

throughout the negotiated rulemaking and comment process that led to the Final Rule.   NPS 

gave recreational interests due consideration and rejected some alternatives as unreasonable, 

impractical, or ineffective.  NPS met its obligations under NEPA, and CHAPA has not met its 

burden. We consider each of CHAPA’s claims in turn. 

A. NPS exhaustively examined buffer protocols and based its decision on the 
best available science as required by law and regulation. 

As detailed further above and in Chapter 3 of the EIS, ORV use and related recreational 

activities have serious adverse impacts on beach-nesting species that are protected by the 

Endangered Species Act, the Migratory Bird Treaty Act, and other laws.  Indeed, there can be 

little doubt that ORV use has, in fact, resulted in protected nests and chicks being taken in 

violation of federal law at Cape Hatteras National Seashore.  See, e.g., AR 0073427 (describing 

ORV strike of loggerhead turtle and nest being run over).  Rampant, unregulated use of ORVs on 

the beach also correlates with declines in nesting and fledging, trends that appear to have 

reversed since NPS began restricting ORVs in the breeding season.  (See Annual Reports at AR 

0073325-468.)  It is against this backdrop, and NPS’s failure for more than 30 years to address 

ORV use comprehensively at the Seashore, that the alternatives must be measured.  
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Contrary to the allegations in CHAPA’s Fourth and Fifth Counts, the record shows that NPS 

considered an appropriate range of buffer distances, consulted numerous authoritative, peer-

reviewed sources, and vetted those distances with the U.S. Fish and Wildlife Service (“USFWS”) 

and other members of the scientific community before adopting the buffers in the Final Rule.  

The FEIS details the process NPS went through to determine buffer distances:  

The buffer distances identified in the action alternatives were developed after 
consideration of the best available science, which includes existing guidelines and 
recommendations, such as the Piping Plover Recovery Plan (USFWS 1996a) and 
the USGS Open-File Report 2009-1262 (2010) on the management of species of 
special concern at the Seashore, as well as relevant scientific literature (research, 
studies, reports, etc.) for the respective species.  In addition, buffer distances were 
developed using the practical knowledge gained by NPS resources management 
staff during two years of implementing the Interim Strategy (2006–2007) and 
three years implementing the consent decree (2008–2010).  

AR 0037832. The FEIS explains further:  

The buffer distances are intended to provide adequate protection to minimize the 
impacts of human disturbance on nesting birds and chicks in the majority of 
situations, given the level of visitation and recreational use in areas of sensitive 
wildlife habitat at the Seashore and issues related to non-compliance with posted 
resource protection areas.  For example, under the action alternatives the buffer 
distance for nesting piping plovers is set at 75 meters, and would be expanded 
upon disturbance or when chicks are present.  A 1992 study at Assateague Island 
National Seashore (Loegering 1992), a national seashore with a similar type of 
barrier island habitat and recreational use as Cape Hatteras, found that on average, 
incubating plovers flushed from their nests at a distance of 78 meters (256 feet), 
although some birds flushed when researchers were as far as 174 meters (571 
feet) away.  Researchers reported that the minimum agitation distance to nesting 
piping plover was 50 meters, and suggested a buffer radius of 225 meters.  The 
recommended buffers for piping plover under this plan/EIS not only took into 
consideration the Piping Plover Recovery Plan, but also studies in similar 
environments such as Assateague Island. Buffers for the other bird species were 
developed in a similar manner, taking into consideration the best available 
studies, combined with Seashore staff observations of how the species react in the 
specific environment of the Seashore.  The action alternatives’ buffers, when 
combined with the Species Management Areas (SMAs) under alternatives C, D, 
and E and the prenesting areas and vehicle-free areas for all action alternatives, 
are designed to be effective for species protection and operationally feasible to 
implement and sustain. 
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AR 0037832-33.  Thus NPS clarifies that the buffers were based on the most relevant scientific 

research.  This includes the Piping Plover Recovery Plan, Appendix G, which specifically takes 

into account the impacts of recreational activities and is the basis of ORV management at 

national parks across the country.  NPS also consulted the USGS Protocols that were developed 

specifically for Cape Hatteras and examined peer-reviewed science on the impacts of vehicles on 

a variety of beach-nesting shorebirds and colonial waterbirds.  Moreover, the buffers take into 

account the experience of analogous seashores like Assateague, as well as observations at Cape 

Hatteras itself.  Indeed, since the park first began exploring development of a final ORV rule, it 

has developed a wealth of experience managing ORV use to protect shorebirds and sea turtles.  

Cape Hatteras has documented its management decisions under the Interim Plan and the Consent 

Decree and, consistent with the experience of other parks, has an increasing amount of data to 

support the proposition that larger buffers make a meaningful difference for wildlife.  

Both the USFWS and the North Carolina Wildlife Resources Commission (“WRC”) 

commented expressly on the buffers and supported their adoption at the Seashore.  FWS 

participated actively in the Negotiated Rulemaking process and submitted a detailed report that 

states at the outset that “buffer recommendations provided in the protocols prepared by the U.S. 

Geological Survey represent appropriate applications of the available scientific information 

regarding protection of these species.”  AR 0077565.  FWS commented on the DEIS that 

Alternative F is “well grounded in our current understanding of the needs of these trust 

species…. The buffer distances described for the protection of nesting birds and unfledged 

chicks reflect our current understanding of the biological needs of these species.”  AR 0013646.  

CHAPA does not dispute the science behind the Final Rule; its argument is essentially that NPS 

should have tipped the scales in favor of ORV access, but did not.  The argument fails for two 
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reasons.  First, as explained above, NPS must prioritize natural resource protection over 

recreation under a host of federal laws, including the Endangered Species Act, the Migratory 

Bird Treaty Act, its Organic Act, the Seashore’s Enabling Act, and 36 C.F.R. § 4.10.  Second, 

CHAPA’s contention that recreation was not adequately considered is simply false.  

The record shows that NPS appropriately prioritized conservation, and in so doing 

consulted numerous experts, assembled and discussed the relevant research, and prepared 

detailed charts of species buffers at other state and federal seashores.  See, e.g., AR 0021395-97 

(buffer chart and relevant literature), AR 0021844-55 (draft bird buffer table), AR 0023148 

(email between Murray and Muiznieks regarding feasibility of monitoring if buffers are less than 

75 meters for piping plovers), AR 0022026 (email discussion with FWS’s David Rabon 

regarding literature on pedestrian buffers for breeding piping plovers), AR 0026265-69 (emails 

with N.C. State University scientist Ted Simons regarding buffer distances for American 

oystercatchers).  Superintendent Murray’s emails with Simons, for example, show that NPS 

specifically considered a WRC proposal to allow “drive through corridors” for American 

Oystercatchers.  AR 0026265-69.  Simons’ response made clear that while research into flushing 

distances is ongoing, there was “no evidence” to suggest such a proposal could be adopted 

without negatively impacting species.  AR 0026437-41.  As Simons noted, “chicks are very 

vulnerable to vehicles before they fledge …. Corridors, escorted vehicles and other mitigating 

measures are unlikely to solve this problem because it is very difficult to see the chicks which 

often hide in vehicle track and debris on the beach.”  AR 0026438. 

The record also shows that NPS adequately considered and balanced proposed buffers 

and their effect on recreation.  The FEIS discusses the effect that buffers and other wildlife 

protections in the action alternatives have on recreation and visitor experiences.  See, e.g., AR 
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0037907-08, 0037920-22.  Moreover, WRC worked with NPS to set buffers that appropriately 

met species needs while considering recreational uses at the seashore.  Although NPS ultimately 

rejected the corridor idea, WRC states explicitly, “We understand the difficulties in finding 

equilibrium among natural resource protection and public use and appreciate the consideration 

and incorporation of our concerns into the FEIS.”  AR 0013658. In another comment letter, 

WRC explicitly stated that the shorebird/waterbird protections outlined in the DEIS for state-

listed species “are based upon results appropriate for determining buffer distances.”  AR 

0008461. North Carolina’s Department of Environment and Natural Resources (“DENR”) also 

urged even stronger protections, noting that the Park’s preferred alternative allows for more 

recreational usage than is ideal for species protection.   

Based on the actual data presented in the FEIS, and the expected long-term trends 
in impacts to rare species, our Program believes that Alternative D would provide 
the best protection to rare species on the Seashore.  Although Alternative F is 
acceptable to our Program, it provides more visitor access (on foot and by ORV) 
which appears to have the potential to cause greater harm.  Thus, we favor 
Alternative D over Alternative F in order to protect the valuable natural resources 
on Cape Hatteras National Seashore. 

AR 0013660.   

Courts “may properly be skeptical” of the factual basis of agency conclusions “if the 

responsible agency has apparently ignored the conflicting views of other agencies having 

pertinent expertise.”  Davis v. Mineta, 302 F.3d 1104, 1123 (10th Cir. 2002) (quoting Sierra 

Club v. U.S. Army Corps of Eng’rs, 701 F.2d 1011, 1030 (2d Cir. 1983)).  Here, however, NPS 

has acted in consonance with expert agencies, including the USFWS, USGS, WRC, and DENR.  

NPS’s conclusions, therefore, are especially deserving of deference.  

Finally, in addition to all of the discussions and public comments during the Negotiated 

Rulemaking, the record is replete with emails from Seashore Superintendent Murray and others 

responding to concerns of tackle shop owners and other potentially affected residents.  In sum, 
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NPS set reasonable buffers based on the input of the foremost experts in the biology of beach-

nesting species, but the agency also worked hard to balance these needs with recreational 

concerns, specifically considering such issues as pass-through corridors and monitoring 

requirements.  Ultimately, NPS did not choose the plan that provides the most protection for 

species, Alternative D, even though it was favored by conservation groups as well as DENR.  

CHAPA has not cited any scientific support for any alternative buffer distance.  Its claim 

that NPS “could have considered an alternative that included a range of buffer distances that 

were less than 100 meters” rather than “just choosing to institute a 75 meter buffer” for nesting 

plovers ignores the record.  Pl.’s Summ. J. Mem. at 26.  NPS clearly considered a range of 

buffers from 50 meters to 100 meters, settling on 75 only after considering scientific literature, 

evidence of flushing distances at Assateague and Hatteras, and the agency’s practical ability to 

monitor nests with limited resources.  Likewise, CHAPA claims that NPS adopted buffers based 

“solely on consideration of species protection without examining other relevant considerations 

and whether there could be any accommodation of both species protection and visitor use and 

enjoyment” is wrong on its face.  Id. at 29.  NPS considered all reasonable, legal alternatives, and 

took into account their potential impact on recreational uses.  Thus, CHAPA’s claim must fail.  

B. NPS considered CHAPA’s comments and other perspectives in the 
rulemaking process.  

CHAPA’s Fourth and Sixth Counts argue that NPS failed to consider information, 

alternatives, and perspectives that differed from a “pre-ordained” result.  Compl. at 38.  CHAPA 

appears to have waived its Sixth Count, at least to the extent that Count claims the result to be 

“pre-ordained,” as it did not squarely address the issue in its opening brief.  CHAPA’s more 

general assertion that NPS failed to consider alternative views or provide sufficient opportunity 

for public comment is unavailing.  Throughout this process, from the development of the Interim 
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Strategy, to the Consent Decree negotiations, to the Negotiated Rulemaking process, and the 

public comment periods for the DEIS and proposed rule, NPS has bent over backward to provide 

the public, and particularly local residents, CHAPA, and Dare County, an opportunity to be 

heard.  As the record demonstrates, CHAPA and other interested parties routinely availed 

themselves of these opportunities.  

That NPS took these concerns seriously is evident throughout the administrative record, 

as in the thoughtful explanation and talking points prepared by then-Chief of Resource 

Management to respond to the concerns of CHAPA supporter Mike Berry, regarding the 

adequacy and limits of scientific information, the adequacy of public review, and NPS’s legal 

responsibilities.  AR 0021900-01.  Another example is the detailed response by David Vela, NPS 

Southeast Regional Director, to Sen. Richard Burr regarding the concerns of fishing tackle shop 

owner and negotiated rulemaking committee member Frank Folb.  AR 0031021-24.  Numerous 

other examples can be found in the record of NPS responding to Mr. Folb’s concerns about the 

negotiated rulemaking process and day-to-day resource-management decisions.  See, e.g., AR 

0074802, 0075178-81, 0075213-16, 0075417-21, 0075533-35, 0075536, 0077558-59.  The 

record shows that groups and individuals supportive of CHAPA’s position regularly interacted 

with NPS during the rulemaking process and that their views were heard and given considered 

responses.  

As the record shows, NPS’s employees and Superintendent Murray in particular 

communicated openly, honestly, and frequently with local residents, ORV advocates, business 

interests and other recreational advocates, as well as with environmental and pedestrian interests, 

each representing diverse and sometimes conflicting interests.  For example, some non-resident 

homeowners and homeowners’ associations advocated for greater limits on ORV use, 
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particularly near the villages where families and children were apt to be enjoying the beach near 

their homes.  See, e.g., AR 0021480-81 (homeowners’ concerns about closures near Avon), AR 

0030875-76 (letter from Hatteras Landing Homeowners’ Association President to NPS Director 

Jarvis).  Advocates of non-motorized recreation urged the park to provide some areas of true 

wilderness experience, without the disruption and tire tracks that vehicles can cause on the 

beach. See, e.g., 0024026-28 (letter from Buxton resident to Assistant Superintendent Echols 

regarding pedestrian access).  In sum, the record shows that NPS considered all viewpoints. 

CHAPA argues that NPS should have given more meaningful consideration to the idea of 

floating closures instead of fixed closures (Compl. ¶¶ 147, 166; Pl.’s Summ. J. Mem. at 39).  The 

record shows that this topic was discussed during the Negotiated Rulemaking and was ultimately 

excluded from Alternative F for a variety of legitimate reasons.  As NPS states in the EIS, 

“Floating closures and [species management areas] were removed from the revised alternative F 

to simplify resource management and increase the predictability of visitor experience 

opportunities associated with vehicle free or ORV use areas.”  AR 0038689.  Predictability is 

important to the visitor experience at Cape Hatteras.  NPS produces weekly reports detailing how 

many miles of beach are open or closed to ORVs.  Use of floating closures precludes informing 

visitors about when, where, and how they may access the beach, and makes it more difficult for 

them to plan their trips in advance.  CHAPA does not state that floating closures would provide 

additional benefits for wildlife, and there is no record evidence to suggest they would.  In fact, 

floating closures may compromise wildlife at the Seashore by creating new uncertainties and 

opportunities for error.  Moreover, they would clearly require NPS to expend more resources 

than it otherwise would to monitor wildlife and change the locations of symbolic fencing.   

Case 2:13-cv-00001-BO   Document 57   Filed 11/04/13   Page 45 of 54



38 

In addition to wanting more acres for beach-driving, CHAPA’s comments on the DEIS 

expressed concern that fixed buffers may be too rigid for the Seashore’s dynamic conditions.  

AR 0038689.  In response, NPS demonstrated a willingness to be flexible when possible: 

Flexibility to adapt to changing conditions under the revised alternative F results 
from the NPS conducting a systematic review of data, habitat conditions, and 
other information every 5 years, after storms or events that Seashore management 
determines to be a major modification of habitat quantity or quality, or after a 
significant change in protected species status in order to evaluate the effectiveness 
of management actions in making progress toward the accomplishment of stated 
objectives. These periodic reviews could result in changes in the management 
actions in order to improve effectiveness and may allow for more flexible 
management of recreational use, provided wildlife populations are not adversely 
affected and continue to make progress toward desired conditions. Where 
progress is not being made toward the attainment of desired conditions, the 
periodic review and adaptive management may result in increased restrictions on 
recreational use. 

Id.  NPS further notes that even fixed buffers are not truly fixed as “buffers may still be adjusted 

as needed when unfledged chicks are mobile.”  Id.  That may not be the answer CHAPA wanted 

to hear, but it is a reasonable response that satisfies NEPA’s standards.  A reviewing court must 

ensure only that the agency has “examine[d] the relevant data and articulate[d] a satisfactory 

explanation for its action,” N.C. Wildlife Fed’n, 677 F.3d at 601 (citations omitted).  Agencies 

need only “briefly discuss the reasons” for eliminating unreasonable alternatives from an EIS.  

40 C.F.R. § 1502.14(a).  Here, NPS has examined the relevant data and explained its conclusions 

not only adequately, but thoroughly.  

The fact that the DEIS and FEIS did not include every alternative CHAPA might have 

liked to see or evaluate them as exhaustively as CHAPA wished does not compromise the NEPA 

process.  “The touchstone [in a NEPA case] is whether an EIS’s selection and discussion of 

alternatives fosters informed decision-making and informed public participation.”  Headwaters, 

Inc., v. Bureau of Land Mgmt., 914 F.2d 1174, 1180 (9th Cir. 1990) (quoting California v. Block, 

690 F.2d 753, 767 (9th Cir. 1982)).  Agencies need not consider every possible alternative to a 
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proposed action, only “reasonable” alternatives.  New Mexico ex rel. Richardson v. BLM, 565 

F.3d 683, 703 (10th Cir. 2009).  “Under the NEPA, an EIS need only set forth those alternatives 

‘sufficient to permit a reasoned choice.’  ‘An agency’s consideration of alternatives is adequate if 

it considers an appropriate range of alternatives, even if it does not consider every available 

alternative.”  Shenandoah Ecosystems Def. Group v. U.S. Forest Serv., 24 F. Supp. 2d 585, 592 

(W.D. Va. 1998) (quoting Headwaters, Inc., 914 F.2d at 1180–81); see also Vt. Yankee Nuclear 

Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 519, 551 (1978).  NPS has done more 

than enough to foster informed decision-making and public participation.  NPS considered a 

reasonable range of alternatives consistent with federal laws and policy sufficient to permit a 

reasoned choice.10  CHAPA has not established that, in considering public comments and 

choosing among alternatives, NPS relied on factors Congress did not intend it to consider, or 

failed to consider an important aspect, or made a decision that is unsupported by substantial 

evidence in the record.  Thus, CHAPA’s claims in Counts 4-6 must fail. 

VI. CHAPA’s Count 7 Fails Because NPS Conducted a Thorough, Probing Analysis of 
Socioeconomic Impacts of the Final Rule. 

In evaluating socioeconomic impacts of the alternatives, NPS surveyed every relevant 

business in the Seashore’s villages, modeled economic impacts of each alternative on Dare and 

Hyde counties as a whole, as well as the specific impact to those areas in close proximity to the 

Seashore, engaged in a visitor use study to better understand visitor behavior, and commissioned 

comprehensive studies of socioeconomic impacts.  See AR 0038308, 0038327-65, 0072931-

                                                 
10 Even if certain issues were not sufficiently examined, this would not require reversal.  “[E]ven if an 
agency violates the APA, this does not require reversal unless the appellant demonstrates prejudice 
resulting from the error.”  WildEarth Guardians v. NPS, 703 F.3d 1178, 1183 (10th Cir. 2013).  A 
“presumption of validity attaches to the agency action and the burden of proof rests with the appellants 
who challenge such action.”  New Mexico, 565 F.3d at 704.  
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3020, 0073521-601, 0073651-731.  CHAPA’s Count 711 merely argues that it would have 

conducted parts of these complex analyses differently or would have drawn different conclusions 

based on a limited subset of the available data.  Neither argument demonstrates that NPS was 

arbitrary and capricious in its analysis of socioeconomic impacts of the Final Rule. 

A. NPS’s analysis of small business impacts was not arbitrary and capricious. 

CHAPA faults NPS’s analysis of socioeconomic impacts and its characterization of small 

business impacts as arbitrary and capricious. This claim has no factual basis.  CHAPA’s 

argument is, simply, that because NPS estimated the range of impacts to small businesses could 

vary from 0% to 10% depending on the type of business, the impacts should have been classified 

as “major.”  Pl.’s Summ. J. Mem. at 17-18.  That argument relies on a limited review of a portion 

of NPS’s actual analysis of impacts to small businesses.  In the context of NPS’s complete 

analysis, including its explanation for concluding that impacts would be on the low end of that 

potential range, CHAPA’s critique collapses. 

As part of its assessment of socioeconomic impacts, NPS interviewed “all the Seashore 

commercial fishermen, all the relevant recreation businesses in the Seashore villages and all the 

rental agencies in the Seashore villages.”  AR 0038332 (emphasis added).  That comprehensive 

analysis revealed that many businesses saw no decrease in revenue under Consent Decree 

management and that businesses “were hesitant to give specific numbers on possible changes in 

revenue that could be attributed to ORV management actions because of the many other factors 

affecting the economy.”  AR 0038334.  In addition to the business surveys, NPS reviewed 

Seashore visitation statistics and Dare County tax records for the Seashore villages and 

concluded that stricter ORV management and closures under the Consent Decree had not 

                                                 
11 CHAPA addresses that claim on pages 16-54 of its summary judgment brief. 
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resulted in either a decline in visitation or a reduction in revenue from Seashore villages.  AR 

0038074.   Further, NPS reviewed and relied upon experience from other parks that had 

implemented stricter ORV management, finding that “there was no evidence of significant long-

term impacts or business closures.”   AR 0038335.  Finally, NPS evaluated the impact of facility 

improvements at the Seashore under Alternative F – including boardwalks, parking lots, new 

ORV ramps, and a new interdunal road – that would increase access to the beach by ORV users 

and pedestrians.  AR 0038362 (citing efforts to increase access), AR 0038380-81 (describing 

improvements to facilities), AR 0037840-41. 

Based on this comprehensive analysis, which looked at all of the factors that could affect 

small businesses, in contrast to the single aspect isolated by CHAPA, NPS estimated that impacts 

to small businesses would be on the lower end of the 0% to 10% range of possible impacts.  AR 

0038362.  The effects of management actions on visitation, and the resulting socioeconomic 

impacts, are squarely within NPS’s expertise.  CHAPA has not provided any basis for the Court 

to question the presumed validity of NPS’s application of that expertise in this instance.   

B. NPS fully evaluated the impacts of the Final Rule on Seashore villages. 

CHAPA’s next argument – that NPS inappropriately focused its analysis of 

socioeconomic impacts on areas beyond the Seashore villages – is also belied by the facts.  

NPS’s analysis looked at impacts on three levels:  Dare and Hyde Counties as a whole, the parts 

of Dare and Hyde Counties affected by Seashore visitation (the region of influence, or “ROI”), 

and the villages located within the Seashore alone.  Based solely on its misinterpretation of 

NPS’s analysis summary, CHAPA argues that NPS failed to evaluate the true economic impact 

on Seashore villages, when it actually thoroughly evaluated those impacts. 

In addition to contacting every commercial fisherman, every recreation-based business, 

and every rental agency in the Seashore villages in its socioeconomic analysis, NPS analyzed 
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broader socioeconomic indicators for the villages.  The Agency estimated the employment in the 

Seashore villages for 20 different industries and estimated the economic output of potentially 

affected industries.  See AR 0038331-32.  It estimated the range of impacts of Alternative F, and 

every other alternative, on business revenues from commercial fishing, sporting goods, and other 

businesses for the Seashore villages separate from the broader ROI.  AR 0038361.  It estimated 

the low, middle, and high range of potential direct employment impacts, both for the ROI and for 

the Seashore villages.  See AR 0038362 (stating percentage of ROI impacts expected to occur in 

Seashore villages).  In conclusion, NPS recognized that “the Seashore villages would bear a 

larger share of the impacts,” but determined that, “[b]ased on the visitation statistics from 2008, 

the probability of negligible impacts is greater than the probability of minor adverse impacts.”  

AR 0038363.      

Ignoring that analysis, CHAPA focuses exclusively on the “Summary of Impacts to 

Socioeconomics Under the Alternatives” chart, which summarizes impacts in three categories:  

ROI, Small Business, and Preservation Value Impacts.  See Pl.’s Summ. J. Mem. at 18-19; AR 

0038364-65.  Based on NPS’s analysis of impacts to the Seashore villages as described in the 

text of its analysis, and the fact that nearly all of the village businesses are small businesses, it is 

clear that NPS conducted the very analysis that CHAPA desires and summarized those impacts 

under the “Small Business” heading of its socioeconomic impact summary.  Thus, CHAPA’s 

argument that NPS errantly focused on the ROI has no basis in fact and must be rejected. 

C. NPS’s acknowledgment of uncertainty does not make its analysis arbitrary 
and capricious.   

CHAPA next argues that, because NPS has recognized that the specific impacts of the 

rule cannot be exactly known, NPS’s conclusion that impacts would likely be in the lower end of 

the range of potential impacts was arbitrary and capricious.  Pl.’s Summ. J. Mem. at 19-20.  That 
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argument also fails.  NEPA does not require clairvoyance, but rather a “hard look” at the impacts 

of a proposed action.  Here, NPS has taken that hard look and, based on the best available 

information, made a reasoned estimate of potential impacts. 

As discussed above, NPS considered visitation statistics, tax revenues, business surveys, 

and facility improvements at the Seashore that are designed to increase non-ORV access.  In its 

analysis, NPS recognized that some uncertainty exists in projecting socioeconomic impacts.  See 

AR 0038334.  Despite that uncertainty, NPS concluded, from the information available to it, that 

socioeconomic impacts would be “negligible” to “moderate adverse.”  Although CHAPA 

disputes NPS’s conclusion, it does not cite any analysis or data demonstrating that NPS “grossly 

underrepresent[ed],” Pl.’s Summ. J. Mem. at 20, the socioeconomic impact of Alternative F.  

CHAPA does not identify any types of information that NPS should have considered, but did 

not, and does not cite any record evidence of the extreme harm it claims NPS overlooked.  

CHAPA’s evidence-free disagreement with NPS’s reasoned analysis does not render the analysis 

arbitrary and capricious.  

D. NPS’s assessment of socioeconomic impacts was not limited by Consent 
Decree deadlines. 

Unable to cite any data that NPS failed to consider regarding socioeconomic impacts or 

any analysis it failed to conduct, CHAPA resorts to arguing that the Agency truncated its 

analysis in order to meet the deadlines CHAPA itself agreed to in the Consent Decree.  CHAPA 

first argues that NPS erred in not conducting an analysis under the Regulatory Flexibility Act.  

Pl.’s Summ. J. Mem. at 21.  It next argues that NPS erred in failing to issue a supplemental EIS.  

Each argument fails to demonstrate that NPS was arbitrary and capricious and must be rejected. 

CHAPA’s Regulatory Flexibility Act claim is facially flawed.  CHAPA argues that 

analysis is required under the Regulatory Flexibility Act, purportedly due to “the 
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Superintendent’s explicit recognition that the Final Plan would have direct economic impacts.”  

Id.  The documents cited, however, show that the Superintendent reached the opposite 

conclusion:  he corrected a misunderstanding by other NPS staff, stating that neither commercial 

fishermen nor businesses that required access to the beach would be directly impacted because 

they would not pay a fee for a beach-driving permit.  AR 0024995.  Moreover, the Small 

Business Administration comments cited by CHAPA recognize that the Final Rule would not 

have direct impacts on small businesses, so a regulatory flexibility analysis was not required.  

AR 0030830.  In short, NPS did not err by not conducting an analysis that was not required. 

Finally, CHAPA argues that NPS erred by failing to prepare a supplemental EIS 

presenting additional socioeconomic data gathered after the close of the DEIS comment period.  

The argument rests on a misunderstanding about when a supplemental EIS is required.  A 

supplemental EIS is not required simply because a study has not been completed until after the 

close of a comment period, as CHAPA argues, Pl.’s Summ. J. Mem. at 22, but only if “[t]here 

are significant new circumstances or information relevant to environmental concerns and bearing 

on the proposed action or its impacts.”  40 C.F.R. § 1502.9(c)(1)(ii).  “The new circumstance 

must present a seriously different picture of the environmental impact of the proposed project 

from what was previously envisioned.”  Hughes River Watershed Conservancy, 81 F.3d at 443 

(quoting Hickory Neighborhood Def. League v. Skinner, 893 F.2d 58, 63 (4th Cir. 1990)) 

(emphasis in original).   

The results of the visitor intercept survey, the business survey, and the ramp counts 

included in the FEIS were consistent with the analysis in the DEIS.  AR 0038673-74.  As a 

result, NPS’s conclusions regarding socioeconomic impacts were unchanged in the FEIS.  

Nothing in the final results of the studies “present[ed] a seriously different picture” of the 
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socioeconomic impacts of Alternative F and, therefore, a supplemental EIS was not required.  

NPS was not arbitrary and capricious in deciding not to prepare a supplemental EIS based on the 

final study results that were consistent with its previous analysis. 

CONCLUSION 

For the reasons described above, Intervenors request that the Court enter summary 

judgment in favor of Defendants and Intervenors, and against Plaintiff CHAPA, on all Plaintiff’s 

claims, and grant such other relief as is just and proper. 

Respectfully submitted, this the 4th day of November, 2013. 
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